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COMPLAINT AND JURY DEMAND 
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INTRODUCTION 

i J / it] fiHii. I j 

Plaintiff, Wendy Swolinzky, (hereinafter “Swolinzky") brings this Complaint, pursuant to 
jr i M.CLL. c. 79, § 1 0 A14. as well as. the Massachusetts Declaration of Rights Article(s) 

IO.ll.l 2J4. for an assessment of damages arising out of the Defendants’ wrongful taking of the 
J f 1 Plaintiff’s property without just compensation. Pursuant to M .Cr.l.. c. 79, <i .14 and related 
„ „ v statues . the Plaintiffs request that this Court grant a speedy trial on the assessment of damages 
for the unlawful taking of the property in question more fully desc ribed and referred to in this 
f 1 4 complaint as the “shack." In essence, Ms. Swolinzky contends that she owns the “shack" because 

! , 1 ; , , she purchased it from its previous owner, one Camille Rose, who sold the “shack" as the 
lawfully appointed Executrix of Alfred Varalcrhoop's will, die owner in predecessor. 

'.PIT#//’ '*:*> . LVfT- 


0 j The Town of Aquinnah has asserted ownership over the land on which this “shack" in 

question sits by virtue of the deed from rite Commonwealth, but has never asserted ownership or 



made repairs to the ‘shack' 1 or others similarly situated in the Meucmshu Crock area. Essentially, 
tJia Plaintiff avers that the Defendant Town of Aquiinuh wrongfully and illegally took the shack 


allegedly as “Town property" and has other* tod and or refttst d to iij tkc the Plaintiff 

V J WMM lor the Mt market value of tier property, as well as the economic benefit she would have 


i been entitJrsd ,;^ but Ipr flip wrongful hiking by the Del’ciukmi Town of Aquinnah. 


Pursuant to M.O.L e. 7»r, 22. ami % MwsracliusuUi fkefortiun of Rights Articles 10, 

I U and 5 5, Plaintiff demand* a trial by jiiry (in ill issues, and requests that ibe jury have an 
$SfM opportunity in view the premises m Mm 
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1. I>i«ff\ftiKjyS«61 ita U, Ml* 

^ both to Towna of AqtoU S3l-«* initially „™ed 
g W hlca , bo^ of Town J ™ ,^ e T°*» h.« tortoly agreed to riviae to 
tht. Town of Aquinoah. h > tlle ,and >»w lies exclusively within 
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J ' SSlm'Stof dUl> ' intlotptoted under 


the laws of the 


PACTS 

tafssas sss s»“ srsssss - 

*' for Lo ' B prev '" Kls| y bad a term offulv 1.2012. torn,ah j,i m - in 

7 - ^*1”<*« 

8 ‘ t!i*t V r <tCfh w P T* thclcaSC M**-»<> A prior i» Camille Rise's le<Lsc agreement 

with the lown. Mr Vanderhoop and Camille Rose shared a long-term personal relationship, 

9 A small fishing shack ("the shack"'} originally owned by Captain Stephen S. Gardiner sits on 
Lot A and abuts Lot 1J where Ms. Swoliiizky s Book-A-Boat business is operated the shack 
lias Stood on what Is referred to Lot A lor a period of time of approximately 100 years. 

10. Oil May 14, 1992, Alfred Vanderhoop bequeathed to the Alfred A. Vanderhoop l-duentionnl 
Trust (the 'Trust”) my shack located on the creek or southerly side of Menemsha I lui bor 
basin upon (he condition that the same he auctioned or sold in a commercially reasonable 
mannerapd tfje proceeds of the same fund ihe Fdiicaliunal Tiust I have created.” tnmphasis 
added.) 
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Camille Rose, as Personal Renrc.eni»tiv. ,1! r . c ,USt Aaknowlcdye.; Ptc authority of 
■**» - '<* «* ,lK Sh “ k - •— «* 
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T, f* 1°™’° *”•>">**' - Ms. Rose's 
she was the lessee of Lot B rZ a ^ he J busmess ,rom lhe ^hack” on Lot A while 

Mcnemsha lessees were fully aware that Ms 'swoliillt^^fT 1,n , d . lhc ™ ial! conM ™nity of 
business from ih* - c i lu “ff 7 ? . Svvo,in ^hy conducted her Book-A-Boat 

originally located withhuh” T*^ ^ral'^ A P° rtlon ofthe ‘shacr itself was 

hSSSKssr h " n,art and ,ik —**• **«»"»«». 




14. On or about December 5, 20)2, the TowuofAquutn»h wrote to Ms. Rose to inform her lint 

! £> r r w r tt** b “ * *** «*• *«»ts. 

>nd allegedly violated the actions of lhe lease that required the operation of a business’on 
the premises and prohibited the shared usage of tots. 
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15. 'fhore is £i provision ... a., .own or nqunmah leases of the waterfront Meuemsha lots 
,, prohibiting the subletting of lots or shared usage, however the Town hud neither employed 
nor enforced these provisions on any of lessee’s lots until December 201 1 when the 
provision was used as a reason not to renew the Lease of Lot A. held by Camille Rose and 
not any ol the oilier lessee's who were also sharing their lots 

-in'l UfMfi) ] 

renew Cam i He Rosens loose of f .oc A 

d (o use the properly for 


tvui un<ai>it it) ucmonsirLue mat sue mi ended to use the property 
purposes permitted by the lease as a “bail and tackle business. The BOS subsequently 

exclusion as lhe basis tor ending Ms. Rose's lease. 
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17. The I own of Aquinnah also requested that Ms RoM inform the Town ot her "plans to move, 
the (shack) off the lot." and stated that if the shack was’toot moved by July j. 201.1, (the 

IVixa.ni A/iniainikftt^ xi.nlt kA ♦V\hiaj 4 * rt knii.i ■* h A ** 
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I foil a Pfefcb was .tone Oil three I mslee.s who challenged Ms. Rose's right In dispose of the shack 
i Probate Court. Berla Welch is lhe wife of Vernon Welch who was awarded the lease to Lett \ 

• hy«rr. llu' 'VIi"..'l;'' j^ (iK’UtClI. 
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l9 ' W itletnbera 

I /|J; *»» •* <tel«milK if A, was Jg g g l gfff l* 11 ” 0 »tc."»tter “Wilson”) to conlncl 
oplBM MM Rose >vingtora^„Jt? ■» *» Town 
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inecting, 5* Town JZXtitoCSZZ V£22*~i* \ *.* 




22 ‘ ?“™ 8 f e cours ® of J* meelin & B«ard member Janies Newman proposed that Ms 
Swolmzky swap lots (from Lot B to Lot A) when Ms. Rose’s lease e*^ in olderior Ms 
i!;i , SmoJmzky to continue to use the .shack on Lot A for her Book-A-Boal business. 


T !r of Selectmen ail stated (hey thought Ms. Swolinzky's proposal was “a good one ” 
a good solution and took the proposal under advisement lo think about it, before making a 
decision at the next Board meeting on January 22/2011 (BOS Video 1/8/201.1) 


24. On January 22,2013, the Board of Selectmen voted unanimously “that as of July t, 2013. the 
I own will enter into a new lease agreement for (Ms. Swolinzky) to have Lot A.' 1 


25. The Board of Selectmen' s minutes for the January 22.2013 meeting are as follows: 
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“Aquino ah Board of Selectmen 
Minutes of Meeting 1/22/2013 
Aquimiah Town [lull Selectmen's Mlg Room 

Members present: Spencer Booker, Chairman. Jim Newman, Beverly 

uiilnifL # .il! 1 I r !■ it iP' f ii' !l!' i' 1 il 1 il 11 il i liP J J ill I f j ! if j. f j J f tJ I 
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Also present: Town Administrator Adam Wilson, Jamie Vandcrlioop, 
Theresa Manning,*.’hid Randhi Belain, Mgt Paul Manning, Wendy Swolinzky, 
Vern Welch, Jimmy Sail I'iilippo, Barbara Bassett, Moderator Mike Hebert, 
June Manning, and Town Accountant Margie Spit/, 

llio kHAAllilff linst mi u4 S k (K nrfi 


-The meeting began at 5:05 pm 

-1st (in the agenda under old business was a review of minutes from the I- ft 
Selectmen’s meeting. 


S elect men's meeting. 

-Jim made a motion to accept the minutes from January ftth, Beverly seconded. 

-T’l. .. I y .J ....d ...J 1 il 2,.. fu.okr Thu rtwueiul 


The Board vokd $ - 0 in favor. The modem jmssed. 

:|i 1 jji 1 ;l| -Nrm under will bti,int-,s m ;t rrvt.il uf I lit ,trt*jt,tx3tl Irtttii Wcllll, to Ititvr her 

.witch I hr current Mraemshl M ibc lr:t.,r, (loti B) anti {ike over Ihc lol Itcinn 



























wTr w * ,,r *»»w 

want , slate »"*«<» "KtehWNlISn?! 

.. ..«I 2^ »»W "•« current slu X„«Z»™i ld ”'‘ “*• "«e change 

"**•*»- **- wStUSMtS 2£?"-™ 


wmmm 


“’”"S w »« in vvendy. The lot crtm.m 11 • . 7 m,u ,nc c *'*«ng a bed 

■? nutting list. Z! suit, the,SStaSSSE.T?f '" "“ '“ P ™. 

-Jm» made » motion to move the i,o i; I! h P >’ fo,,ow<?d by Vcrn. 

™ L ° tA «° be 69.9 feet. Ueveriv '» 35 f «* — 


Lot A to be 69.9 feet Bevcriv Tl ^ h "*- * * ** and 

notifying Chip about Lot BN nvaibbiKtv' T* ™ C> * *** dwcusaioa about 

Ashing license requirement to have o Jof t'bMntT * b ° U ‘ ‘ hc con,mercial 


-^mp aoout Lot avail rv . . ' ,wvww,wa «*>out 

Tt.* 1 '?*^ *' Mnse requirement to hew on. of Ihi'lots* " * b ' > ‘" C< "" n " ,cl “ l 

I ke HnsrJ vo**3 - 0in favor. The motion i 

-Beverly made a motion that as of lulv 1«i ?nn n. 

knse agreentent for Wendy to have Lot A, j lm £££?' **" """ * “ 

The Boarrt voted 3 - ft in favor. Tht, motioo pausod* 
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27. Ms Swolinzky did not attend this meeting since it was not previously posted on the attend. 

ere-tlld itfl^ ,7^ 7* "“*71 7*7^ ,hC Sdcc,n,en wcrc *»vbed Hurt the lots were 
record them 92 ’ rCCOrded ’ lhereforc 1* Selectmen could change the lots lines and 


28. On April 2.2013 the BOS met again to discuss the issue brought about by Mr Vandcrhoop 
I he discussion centered on splitting the lengths ofLot A and I.ot R. It was continued until 

|R|«lnMMA <¥ unanimous. January 22,2013, vote of the lloard uf Selectmen. Ms. 

mm .f^uzk^'on April 11,20|&jmmfaased the shuck, dock ami pilings from Camille Rose for 

MAJhtyM andmeeived a Bill of Sale. 

iitiltmitiil . 1 ?////.§ •( jittif $$’ ; ' j> ., > ^ ■ 

111 On April 23.2013. (hc Board met to reconsider their vote taken on .lanuaiy 22,2013, which 
awarded Ms. Swolinzkv a lease ofLot A and the full use ami access to the “shack” she had 

_ __il. _»_ . i i' . t f .. Il . at . 


. i.m n-pm zoi tnc uoaro met to reconsuier thetr 
awarded Ms. Svvolinzky a lease if Lot A anil the lull 
recently purchased from Camille Rose. 




. During this meeting. Board member Beverly Wright made a motion lo rescind the prior maul 
of Lot A lo Ms. Swolin/ky. Two Board members voted lo rescind their lease ol'Lot A to Ms. 
Swofin/.k>, while BOS member Mr. Newman abstained fhc of the vote was to revert 
to the status t|uo whereby Lot B would remain leased to Ms. Swolinzky and Lot A would be 
.iv:iil;il'L- to Hit: oexl |tvivoo OH the "Hr ! ' 
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$ »» jtata, to t* A . The 

of the “shack" ,^r P S,:tlwt° f L °' * ” "*“ * 

j < ■ ' i:, »' B <“nl "Krnbcr James Newman 

s,vc Ji*d purchased on April 11,2013. **' Swolmzky ow »»»ship of the (shack); 1 that 

M ' rl- 2 *- 8 * fi " i ^> *** **»■ (the 

35, ^'SrrirsrmT 11 '' w? “ ^ >-*- — - - ««* 

Ms. Wright has with Vernon Welch'sLiily.' "* ° f ^ peTWwU rc,a,|onshi P that 

3C>. Selectmen Beverly Wright's husband is a first cousin of Berta Welch; Beverlv Wrieht's 

memS Wriahfk ™ ^ T*** ° nbc Wam » K,no ^«■** additionally Bwd 
member % r gh has previously worked for Berta Welch; and Beverly Wright regularly 

I socializes-with both Data and Vernon Welch, including events recently held at The^ack." 

37. Board members Booker and Newman admitted during subsequent Board of Selectmen 
meetings that rescission of their January 22, 2013, vote to award the- PlaintifT the lease to I ot 
A would likely put the Plaintiff out of business and that the shack was a Valuable asset." 

3Sr. At the same April 2.1, 2011 meeting, there was discussion about other "shack" owners 
historically having to remove their buildings from Town owned land when their lease term 
ended. 

39. - Board of Selectmen Beverly Wright had u similar issue and was forced to remove her 
"shack” when her lease expired on a lot located on the Gay Head Cliffs expired. During her 
deposition Wright testified as follows; 

Wj /bKM mffMfmiM J : i-f J1 / J 1 llJ j 1JIJ J fffjffm fill fmfjimjm (I f ° ^' j 

40. Q. Earlier you had made some mention of your knowledge, your personal knowledge, I 
; :| §ejfleye, of having to mo ve one of these shad-fype buildings; what were you referriiijr to? 

fL0 A. f used to have a lease up at the Gay I lead Cliffs and when 1 no longer had the lease I 
removed ihe boil ding, 

Q. Okay, f low long did it take you Id remove that building 0 
A. I don't know. 

Q. It was a couple of years, wasn’t it? 

A. I can't even say that, it's such a long time ago 1 can't remember. 

0. Did you - what kind of structure was if? 

A. A wood structure, (pvpositiori of Wright, a* pp. 59-60), 
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43 k On May 28 2011 lilLi t & 

acknowledge h« mwe^rfd?^ corresponded with Ms. Swolinzky and 

. I* fffpT WeWl PlaintifTrcfused to do' * W *"» *• «« «* stack u> 

44 ' £ 2 T;*-—*-*. 

Spring to Labor Day ° f hcr bus,ncf5s ' Vils conducted annually from late 

WmiMiMiMm/il .. 


■ I & 1 i - ■ ■-.■■ iflnimtmwtfpm mmf fi , 

.— 


-“rScSt'r '“.t ** ^ *«•- "*> &•< «** 

through thfc S I 2ZZ1‘'"r "*.*» ““torn to „« ,„> I.uiw4 

securing permits needed to move the buying m‘.mM oXiWing 
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I#' sxs&E>ri B r* r ■» 

her application with the rising Sd olIZc !*fon SZT' 

■sltaek remained open until Juno of tbs following year 2014. " '" tnlm ‘' lhc 


J:,|| |lii , jlj j , .H , :j; -i' ;! I , ." ; - , ,i .: ; • ,j' ,, " i' il ji J .1 ; , : ; . r » j ;i , t ] I ■ j : IJffJ : M 

1 I... *' 4?l ^p'* 6 l ^ s * Swdtn7ltyft'i ongoi«1g application r<> the Planning Hoard seeking nennission to 

rernn.-e hie ^luck. four days Inter, on June 20. 2t.lt. «J| 

\ emon W elch a letter informing him of the following: 


\J '/,* > ,i ft' Wf}. f l,hsir Ju,k ' 4 ‘ h fleeting to give you & four year lease fi* 
the Aquimiiih Menemsha lot “A. 1 * (June 20, 20111 elier) 

(X. At the next Hoard of Selectmen meeting held on June 2 ii\ Ms Swolm. diaticaily 

stated her Mm to remove the shack that .she owned from l.oi A and to have it placed on 
p '.. 3 iif .aiii r id *„ 4 i,„ i>. ji .jf’Li...,.. . . . 1 " 


d'J , „i stated h^r intention to remove the shack that she owned from i.oi A and to have it placed on 

iz 1 ; ststs rzr r t srrsw 

Meeting Minutes. 

49. Duriitg iInI.-Ketine. Selectman Beverly Wright acknowledged in the minutes Mi 

t^kK-ir-*! Ur* *•« .. .1 . .1.1 . i.._ ,.i* 1 ij!. 1 . ■ 



yiiiP ucKmwieiigea m iiic imnuics Ms-, 

f-f ;v,|i^ J'V ^ ^saicrship kit the shack hysiuthig, -...ad ilocadc old understanding between the 

two towns thal the one shed owned In C Rose (now W. Swolin/.ky) be assessed by 
Aquinnali and the other shed owned by . 1 . Mayjievv lv assess'd hy ('hilmark." 
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M ' j °„ M y mL 201 3 ‘ ,be ra,!t th “ Mr Welch ' s lease of Lo ' A and use of die (‘l.faiir, 

ock had begun, Ihe Board of Selectmen continued to give Ms. Swolinakv ocrmission to HI, 

oIuTb 5 ' SSldeT' 1 ' ictns “ , ' OT ‘ he remflv “ l of the shack on Lot A Jmt placement of t 
' B - fca ^oondence ttomiyfi -nd w i ty-i n k- -Intrrl July 29.201k 



‘NO" to W>tedto r ' sc '" d lhc award or l.ol A to the PlaMjg. also 

^NO to aiiow Swoltnaky pemimton lo continue with the permit process to remove 

I™ " U A : howe *w. tl>e Other BOS members voted to allow the Plaintiff to 
iiuit with the permitting process and the Motion passed 2*1. 


J) tC . mbCf **' 2 ^j?’ Board of Selectmen and Aquinnalvs Planning Board 

conducted a jflinl public meeting for the specific puqwsc of discussing Plaintiff s ’’shack " its 

removal from Lot A to Lot B, and the rights of all lessees of Menemsha lots. (Deposition of 
w right * at pp. 76-82). 

53. As of September 3. 2013. the Board of Selectmen knew that PlaintifTs Planning Board 
application was not merely pending, but also complex and would become the subject, of 
multiple further permit requirements. 

54. Board of Selectman member James Newman is also the Aquiitriaft Board of Selectmens 
representative to (he Aqumnali Planning Board and was at all relevant times cognizant of 
I liiinlill s applications, which remain ncntliiiki to this date- Mr, Ncwnmui was a proactive 







*»■. 1 , JaLJJAKg . iSsSMfir.- i^wn^n was a proa 

participant in the jo in t meeting ofthe Select and Planning Boards on September 3, 2013. 

55. Prior to the September 3. 2013 meeting, the Aquinnah Planning Board Plan Review’ 
Committee also held multiple public hearings on July 16. July 23. August 20. all attended by 
Selectmen Newman, to discuss how to best resolve Plaintiffs ownership and removal ofthe 
shack. 


.On November 12, 2013, the Pfenning Board addressed lhc issue Of Ms Swolinvrky’•; 
obtaining permits to move the shack. The Planning Board staled: "A request to continue the 
applicants hearing to the next scheduled hearing date on February 11, 2014. was voted on 



nd passed. See November 12.2CB3 PB hearing mlinulis. 




Sometime shortly before the Board of Selectman's meeting of December l, 2013. and 
without notice to the PlainhlV or in compliance with Massachusetts' Open Meeting Law, 
Board of Selectmen Beverly Wriglit nuiificd the Town Administrator to place an item on the 
meeting agenda regarding the "stains' 1 of Plaintiffs Pfenning Board permit applications. 
(Deposit ion of Wright, at pp- 79-81). 

Selectmen Newman, who had personally attended most of lhc five (5) previous Planning 
Board Hearings on SwolinY-ky's application from June 16 November 12. 20013. could and 
wive informed the other members of lhc Board of Selectmen regarding the ongoing 
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*-E 3 E 25 * IfSS ttMf 

rfetom. t^A *^T™yJ U m ** the Board of Selectmen unihter.lk 


B 'ill liii 
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determined thnt h ^ 

Ba9B ^ s ^^ U, A ,0 U, b. Aaumaah 

Mmmk tTlif T liOn ' 20<C) WW SlVCn '° Plaintifr ° r *> to public that 

Pl^ aJj)$ C ° nSidercd< lCt aCt6d Up ° n ° n 

iteS tbTSeamen *T cT* ^ DefcrK,Bn,s ’ of the 

procedure for moving the nreexterimr t C r ^ c * cc,mcn mc< together to discuss the 

^s^^tszissta!- "■ '•".. 

“• 'W 4 lKta ™ “O' «** »tele the dmek « Town 

property, and did so without notice to the Plaintiff or without either Procedural or 

Substantive Due Process in violation of Plaintiffs rights under both the 4 1 " and 5 1 " 
Amendments to the. United States Constitution and Articles H>, 11,12 and 14 of the 
Massachusetts Declaration of Rights. 

63 The Town of Aqumnah "took'’ the shack as their property despite the fact that they knew it 
|| l!i| i| waa predominately located within tlw Town of Chitmorfc. ' 

^ -ilii ill- m' jP jjf j wmww^wwM I Jl 

jjjjj 64 According to the minutes of December 3. 2013, Board of Selectmen’s meeting: 

■ .lim (Newman) made a motion to reconfirm Verft’s rights to l m a and that the building 
|l|i s^ys <«» *01 A as Town Owned property. Spencer seconded. The Board voted 2 in favor 

(Beverly & Jim). I against (Spencer). The motion passed. There was discussion about 
what are the next steps for the shed structure. Beverly (Wright) wanted to have another 
k put tfm (|e shed and to Gad pul wlu> owned the current lock. There was discussion 
Ilf the ownc«ihitpitransfef situation between Wendv and (amill.> it n*lr» Utiwrlu 


i between Wendy and Camille Hose, Beverly read 
' the shed’s ownership transfer has nol beat settled. 
Bevt I said the sited is now the town's....Wendy came in to ih. meeting and Was told 
the decision made ; §f the Hoard. There was discussion about what would happen next. 
Wendy then left the meeting.” Aquinnah Board of Selectmen Meeting Minutes for 
December .1.2013. 

65. The Aquinnah Planning Board never addressed the possibility or the “practicality' 5 ' of 
removing the shack front Lot A to Lot B before the Board of Selectmen voted to take il as 

e the sliaek from Ms. Swoiin/ky ami subsequent!} 


removing the shuck from 
Town property on December 5. 2013 

im I] 11111 III 11 |||||!I!!J!!! J]l ; : H ;.•*! i*. ...r : j ||i i j 
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#?' , T «%*<*** IWmte,didn’t you? 

Q- You thought it was wrong, wouldn't you agree? 

A. I did at the time, yup. Yup,,, 

Q TV« L .... i_life >»>.' Ulr... -3 






rnobj^fnP thaUbC T ° W1 ^“‘W^rriatdy by taking that shack from 
WWTwf^ Pll aI W>- imposition of Booker, at pp. 99-100). 
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68 Wolrh 1 ^InT 611 * t \ r / U i 8 . mCrH ’ Which was si * ncd h y defendant Vern Welches wife, Berta 
ih,» r 1 t- U T?i- a ~ 4 ’ S,fl,Cd W '^ respect to the shack: “For purposes of the Probate of 

tilt Estate of Alfred A, Vandcrhoop, the Trust acknowledges the authority of Rose as 
ersonnl Representative of the Estate, to sell the shack and waives any claim to I he sale 
proceeds or challenge the Bill of Sale. The Trustees of the Trust hereby agree to allow Rose 
individual y) to > retain any and all past, current or future payments from the sale of the Shack 
to Swohnzky. Docket No, DU 13E-0003-QC. 

raiiiiiijjjijlillPffi^' jp'ji? 1 i ,|! mm f/Jfjfyiifi : fllj 

. js important to note that the Vandcrhoop Trust Agreement was not fully executed, or 
signed by Berta Welch and David Giles, two of the named Trustees, until April 23,2013, one 
day after the Town rescinded their vote to give Ms. SwoJinzky the lease to Lot A and then 
awarded ii to Vern Welch. Berta's husband. 


i 


70. On February 5, 2014, in a wrongful attempt and with the intent to justify or explain the 
Board’s misconduct of December 3. 2013. the Board employed Section 17 of a lapsed lease 
with Camille Rose (lapsed as of June 30, 2013) to take possession of the shuck in 2014. 
Correspondence to W. Swoiinzkv, dated February 5. 2014. 



I . It is important to note that Section 17 of the Town of Aquinnah Lease Agreements states that 

1 Ai> ijjll. Ik iiA riiia Ma ■ I'liul 4 j i i-jiin jlmji t It jii r t a int ai b>.li> a an^vn i,/M,a kL.i ■ . f a I. . 1 . , 




Idler Sillied that "The town lip excluded that your .suited plan m 


„-is inipiuctica!l| hcc#sc m die l§Mt immlxT ol* local mxl .slate permits 

r the undertaking^.! Correspondence to Ms. S vyo l i nz kv, dated F ebruary 3,2014 . 



73. .Vis. Svvolin/ky hud already retained the services of Vineyard Land Surveying ;& Engineering, 
Inc. to determine the 'practicality" of moving the "shack." Professional Engineer, Reid (i. 
Silva, determined thill 'With minimal bracing, and reasonable care the structure will 
withstand the move to the new locution," Atpusl 20, 2013. Engineering Letter to Remove the 
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the Ac|urnnalt Planning Hoard held it 
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April 8.2014. A^i^h Pl^inglioiud M inure* (ot February I],2014. 

meeting, the*© was discussion bv the Bonol^!if ^°^ led ° n '/ 80S Agenda for ’lint date's 
if Welch had reqt f* 0f '«* s ™ "»= shack. 

fcl' »l|| "*"*■' 80S Minutes of Match * SST“ *" 5 ' " did "’ 1 taw * wi,h ,he 

li| !l|,: f' ,te “ «li' - W - 

11 I 111' 1,1 


pi MM 

whatever .mprovemcnls neecs^y..." (March 20, 2014, Utter Iran, Wnghuo WeTch 

^ !hni,tf W u/,! l7 * t3, | WaS ,levcr 8' VCI1 the opportunity to remove her property from within the 
shack. When she went to Aquinnah Town Hall and spoke about it with the Town 
Administrator. whu aHwvvI th** * .. j _ . 1 u VT1 


KS 




J 7 .-- “. w Aujumnan town Mali and spoke about ii with die Town 

111 Adm,n,stmor ' W,M> 0rc,ercci thc Plaintiff to Ss| out" and slammed the office door in her face. 

I 'llllltf > -• liiillliiS!® ::|P ; .# MM ||' J|r J! ||| f |]|l. |f 11 II I ,f| 

79. Despite the clear commercial fishing business requirement of the terms of the lease of Lot A, 
as of Hie date ol this filing. Vomon Welch, whose lease began in July of 20IT, does not 
operate a commercial lishing business and has yet to perform any accepted uses in the marine 

commercial district, marine or auuneulUirv related business from the leased premises of I at 
“A," 


80. Despite the Town’s purported rule against -shared usage/’ Vernon Welch was sharing his 
usage of Lot "A” with multiple individuals, including individuals he was not related to. 
(Deposition of t'ernon Welch, at pp, '41*47. 107-108). 

• 111 81. According to Mr. Welch, as of July 1. 2013. only 7 months alter Camille Rose’s lease was 
|| not renewed due to an alleged “shared usage" violation, the Town began to allow shared 

Hi tillage df its leased properties. inplWIhp Mr. Welch's me of I <>i A: Welch testified: 

■ I' ,, ; „ "rbli'.i'V', .'Jill iiitili!' Jill' Jill JI J .ill iii" liil ,1 ' i LllJl kll ® Ji 111 Jr il I I ill Ilf Jill J II it J 


I 1 tj||..think ..i : ft becau«e, m ihc lime l signed my lease, (hey were 

disrcgardbig nil line Saws iiifejii Ijiercv flu: .sdcilmai* mui \hcy allowed sliced usage nM 
all this .sluJLSo when I did ifly business plan, my initial business plan was aquaculture,” 
iDepmifion ttfYvrnm Welch* at pp 43-44). 




82. Plaintiff has produced tiddit tonal evidence demonstrating "ownership” of several other 
structures on the leased land, including the ’’shack" in question. A copy of a permit provided 
to one Lynn Murphy for the use and occupancy of an area of land located in Mencutsha. at or 
near llw locution ol the yimk” ill question reads as Ibliows: 

%i 1 Iii Sli I ■ lillill i^iiliiibh tf this permit or ex tension thcrem. the penmttecs shall remove 
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structures," including die 
parties who had 


THiilil Jr'# # if f f'i|f il 1 l il | f |f 11 iff ff|| ff f fifflfiflWf 

Plnmmrs PTO^aMrlulalTthc i*itv Sh 1 * 01 1960 ' "* P'™'"" 3 (including the 
Hicm. Thc‘‘shncJt"P|ai n iiirp,,, ch ..„| i mm r u * nic,u 1 rcs ™ lllc land lint was leased !o 
its current location ha ? *** «™«»»d "«l placed a. 

lor decades u,„U ~ ~ 


consistent 


^ dud Caplain Stephen S. 

it »r% i nJio r> 1. v f ale 0 Rebecca A. Gardiner to Dora Fenner, who 


sold it to Louis B. ShurtlefTii) 10S2 S , Vn f ,0 ^ who 

bequeathed it Cautille R«e In ,m Rose Itt 1"^.^ * 


-uis B. C LuSefL lSidCr,id lg °° dS and cl,Btle,S " as P° r the bil1 of sale from Dow Fenner to 




S7. rawer me i;omm<M*vealih of Massachusetts nor the Town of Aqumnalt has ever performed 
any maintenance to any ot the personal property, (shacks, docks, pilings) on any of structures 
located on any of these lease lots Throughout the history of both die Towns of Aquitmith and 
Chi I mark the Towns have only laid claim to the laud beneath the structures. 


88 . Plaintiff initially tiled a civil complaint for breach ofcomract in Superior Court, 


89. The Plaintiff subsequently amended her complaint to include a claim for unconstitutional 
' i and filed ill Federal Court. 

mmmmm 


ie matter was sent for mediation. On June 13,2017, an 
.MMiMj ah seeking a special permit from the I'own’s 


pnm vj I**'' ueciuaijiiniusi 

^^Piiariiiiife BaH.nd r b .relocate the shack from Lot A to Lot B. 

. The AquiimaJi Planning Board Plan Review Committee held a public hearing on the Town's 
application seeking a special permit to relocate the shack from Lot A to Lot B. The mi mites 
from Ihnl meeting are attached hereto as Inhibit A. The relevant fiortkm of those minutes 
begin ul page .M- jf /-jl j 

92. TJk Aquinnah Plaintmg Boaid Plan Review Committee once again held a public hearing on 
mm* W : i :i special pert ni t to rcJoeaie the shack Irom Lot A to Lot U on November 8. 

at lag bed hereto and incorporated by 
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issued 1 ! ' ,anninS Board Pl "“ Review Committee 

relocation of the shack from Lt A 1(^011?^,',‘lf‘ > 1i/ he P, “" nin * R « r << denied the 

ou Lot B. A 10 '■ m R * f«r the construction of a new shack 

line. Governor approving a new boundary 

currently falls within the Town of J 7 As “ raUl '' "* “ 5l “ ck '' “ i*w 
»v=r 75% of the shrwk was located i^tetott^h S^ ^ ^ ™ ‘“ y ' 

,...tfliteunnttoM.O.L.c. 704 10.12 and ,4. Mass 000 ( 0 ™,“'frils " ***** ^ 




count 1 


IjSSl . ASSKSSl f™ T <* damages pursuant to c. 79 

97 “ d r<>a " CECScach of ,w »--• »»** 

98 Thc ^ove.dcacrlM taking by the Town of Aquinnah has deprived the Phiitfiirof hcr 
property and the economic benefit that she could derive from the use of the "shack " which 

Hill . MW ¥%<*'***>**W «'->ntltemisc limited and curtailed her 

abiltly h» cfliLrjcntly optfmtc l>er bitstness. 

99. The above described taking has hindered the operation ol'her business and created a hardship 
m its operation. ' 1 




III ^ J « accordance with thc qeyfeitf on of the United States and the Constitution of thc 
iM |j||pl^|!ifeiii pi Mos-!Wichustc|ls, the Town of'AtpiitwiuJi was hound to award full and just 
compensation to her for the injury suffered us a result of its unlawful action. 


i 1 '. iji 


101. To dale, the Plaintiff has hoc been oJTered a stated sum of money fmm (he fawn 

Ac|uinnnh as cdinpen$atipn lor the inking pi'lter property, nor has the I Jclcndanl offered any 

sjwcilir oilier amtrigcmenl lor us use, 

I i i.‘. I'hmii if I has been ii.imaj.u d i Ik* I >riendani.s vrolutionv as describe more fully above and 

fortlHrdnpiages i*iiusccl thereby. including attorneys lees ajtd punitive 


S i I 1 IP , : 


P'i !! "tiilll r 111 ' *•' • till 11111 giilF’ • jmP ,;t: li P HI 1 • iii !1 II if 1 , m IP i- f ■: f pi ■ s u | <r p t j. ; 

I ax PliiinlilT is aggrieved by the failure of tlu; Town of Aqumnah and the Hoard of Selectmen 
lo award lull iUKhiisi eompi. nsation for the. taking of her land and property, and demand-, trial 


n; i 
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\& trial 
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MASSACHUSETTS MXLMA T^ /ft ;/> Nand JSAm 

1 

com»2^ rC J? tS T d WJ - al # e ^ of Ihe receding paragraphs of the 

f m as 11 Sct « Jrth Iwrcm and hereby asserts as follows: 

' ° 5 of the M ^ takin 8^'hcr property by llic Town of Aquinnah is in violation 

” r !’® m, r 1 DeCl!4raUonofRi « h,s ( MDR )* sections 10, II, 14 and 15 and has 
J g »J > epnved the Plainlitl of her property, and the economic benefit (hut she could 

Iheshack which were both of great value. The taking of her shack has 
alwj otherwise limited and curtailed her ability to efficiently operate her business. 

106. The above-described taking by the Defendant Town of Aquinnah has hindered the 
operation of her Uook-A-Boal business and created a hardship in its operation. 



iwf. in accordance wim me constitution ot the United Stales and ihe Constitution of the 
Commonwealth of Massachusetts, Article* 10, 11, Hand 15, the Town of Aquinnah was 
bound to award full end just compensation to the IT m miff tor the injury sutTcrcd as a result of 
its unlawful action in the taking of her property. 

108. To date, the Plaintiff has not been offered a staled sum of money from ihe Town of 
Aquinnah as compensation for the taking of her property, nor has the Defendant ottered any 
specific other arrangement for its use. 


] 06. The Plaintiff has been damaged by the Defendant's violations us describe more fully 
above and seeks recovery for Ihe damages caused thereby, including attorneys fees and 


punitive damages. 


Plaintiff is aggrieved by the failure of the T own of Aquinnah and the Board of Selectmen 
i award full and just compcnsulion rar the taking o flier land mid property, and demands trial 
y jury to «*» L,» g « ™di„ 5 I„w. MDR Article 15 




rRAVERS I OR REUFJ 




WI1RREPDK& the Plaintiffs prays 


I As to each Count, that the Cmm determine the amount of monetary and equitable damages to 
which the Plaintiff is entitled as u result of I lie Town of AquimmlTs taking of her property 
ami |J|| economic benefit from the use of such properly; 




. For such other and further relief as the Court may deem appropriate and just, including, but 

w^WMfwwi m m » w WK d ' unagcs v4\ imA tu - vuu - c - 79 * - 17 ’ f ul c<>sls 

i . ||ll..j 
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“ w c r ^ ^ rfUl A 

associated costs as stated above, P**m\t her io relocate it to her Lot B, with 


|( 


mmm 


Dated: July 17, 2019 


Respectfully submitted. 

For the Plaintiff, 

By her attorney, 

law DJfirfeTbf rimoll^ A't Burke 


„Jj 


'£jk 


Timothy MTpurke, BBO #065720 
160 Gould Street, Suite 100 
Needham, MA 02494-2300 
(781)455-0707 
tburke@l ini burkda w.co m 












































































































































































































































































































































































































































































Mehibtffi FrtMk Wlfirifcmftte, Chairman. Jim tUalleau Sarah ThwtiiK Jim Metnmey. Ikm Wleh.lstte1b»lc* fc Afltf&fchW . 
Meftibtrt NotPttMM; Jim N«M»n& 

CMlifiMi Pktutfittr Mnnlytt Vufcufc. P«l Oumfeas, Meghan <WiW. Hold Silva. Meredith ttoldiiwyili, Wendy Swollnslcy. Cltrli Murphy. 
Jonathan Maybe*; Vetnfiti Wakh, 'bomSlicckuy. Philip Kogan, Krii Monuchi. Juan Hughv$ 

M|Mt|qg(iDawd«'«!4»|wi. 

Ptas*an »ho agenda wit* the rtvioWOflhe June 7#i inafiuioi. Samh mid* 0 itolliM Id ippMW Juno 7lhrttimtlPn it pteMnliMl. Jim M 
Manwtod. Hi* PftFUC v*M 4-0-1, tli* m»Noi gkmrt. 

mMttd a «(*«<* from Owf|f Smirwi w eviMtil a ipoeial punrnlt Ox C*la Thorniero « a Hinptvm Hallow Map 5 U* I -15 
timed Junto 29,2017. Tin* Special Pomiit via* s« 10 expire ua August 4, 2017. Being ilini ihe dJPRC did tuH meet in JuRp and Hi* 
AitiBiim 8 mooting would exomil the anpimlucm dale, Pieter reviru'eu the bylaws h» mo if the penml could mill lie extended. Pelcr 
| Iwfiinwd cvcryiini; ihnl aeclkin 6 4-2 cf the bylaw slules that if ilia reifxst in extend it in before the expiration dtuc the PfiPHC hot up 
n> -isdny* ro throve even If Otu goes past dm due of expawnon, Peter hod chocked with tiiwn Counsel amt they mnflnwtd Snumii ii 
iiaO infonncif Peter Him there ut on clreajica io the plan. Suaiuuade a fluxion to trotowc tfie extension oflh e S|m:i ai Patni t Tut 4 

| jjd 4 |ii|^ 4 i^ 8 frllfrOUtSl{|k; : jj I, | ;||||- 4 .J::i jjj; |. |j, : J-ft-- 

PHPItC reviewed a roqjiKKi to atncivl the Special Parrnii lit* filuifti M 7 Meoriow Way Map 3 I j>* 3lX 5 to i\ui w:it at <r-st*irnp; cliAvthr. m 
lo ait ac-onsKity apwUucnl. Petit MXlUisikd svci ytmc iholihc special ptrflill pHmicd to Slain* cnchhlcd lire ocniditktii limit the «.iidioii in 
’lfe£ifctu£heri dwellmp he itiWivid Within the lime ainee appctywnfi llw tpwiul pciimt, Tow u bylaws dimixd to peimil ;kccc*i"v>- 
iipniimcnrs wiih special lemis umJ wmlitiims. PtlPKC determined Ilini At impissl was luo sigr*ilkam of an .iinrnibnailt and llml it 
wnuld icifuiia a public huuiag. SKnluiuiiRJMuotieii. jfciau mminttlMtpjusw»trmL4utolk^.by Slaiwij*. vjaivosiUlhe «isM;d.wcihsw 
Lnm mi dKKBCwit- nnndritcnlk n tuaulj wi n atnao tl uwiU to hut al um wwl ram i t w It twhllB hcw-bcJeii h( sccaiidn.l, Tlw niotion iwiml 
■nantinausly. 1 






■ I 




1’rttr epened the lollowiap Public IJcariafi M 6:43pm: /'nuf CnrmtJwi Pfflcl /■"icW Jfmni Jfir.n iGLotdt. t for Special i'c/mm miicr 
tertian* JJ-S, Si 4 7 to etmstnKt ami niaiithm m aavniwr apartment •<\Vrr fatal fooqwu at a It-t i*Vtf evtcrtf 20017 tf 

HtsHiMinnM cwatjcncina* ilui »is.»cnnoniiteKin hituing ind 'llml nl the May 7, hcar«ny Use J'Hl’Kf lunl diMrintted the Kipian 
ftkt wllWyUaB|Wwlo^Nu,^y HI he eeinthieicil ami an ^fqn.njt from the C*'ii‘croin>n C. -niiir(.u.M'iii J'v'u-i wskiNl il * Icirvt 
fii;.,,. »Hr hwt hwii incutneiHn which llhean^»:i wrs nfr. M<pjMiifi«5rnlM«.hid itveiwcd eiiTiil«jiilirmWii?r lima PALseuiiiplhrt 
I jiirlfyirjii 1 tVaisi'inmTiiiifflri ^k|d; iS|y-ij rii^^CTniignilutiiitin vy:&»:J^ic«inr.iiiii«c With the piojeet. A linal ilrallcif die liii;lnjg'*i Jilts bwo rent in 

xbr i^itcinwiim maI plntx an llieirpteline nf receiving a MHC' letter in-.l the hnildlnp. pcrttiu prpMCft. The j|ipiiCiini wumM not he 

liliiBiiiliiiiiiiil I iliifoifl •iW-PST' ,l l|Wp s "fp w <**«*«#»* «l»| lihe^rcml iwith * In- nulkprei m xu.l«Ueit«y Imn-r 

^ Q j ^rT- huL ot--■* ^rV.' ^^.|l.l Ih-u-. t,i if l|irte - a* -iii>i]ihi|i *‘l>c iti^ filuHvi.a 

■ hei]f,lii nf ihif : Imi*IiIi:% firuk 21 HU tu 27 ^ ft in ' hi -1 (we ilini p< eiiodwaan i a hit 

illifpianlllipMWi,ll{isi|icilijtf|l|ijtlilt? i h«®.- .-...Ill in* l-r aj.pitivrd. In/AVVW, 

1 11 M iniie(i?ci!ic|»|,Jiili! -M SlAlot |||| 

il w bed in y iil with flic applivnlitcs tln*l \w Iwi piescn-ed Item. riHtwl Him a fimi m linphi em be a jrjpiWiemmunss&iotlie 
..clHhlti^rrKl llml o yy itaMM haw U'bc krocdninl Piite: cnSciliiinsilii r« M'fejSlp.nni' 

ivsw 1'Uh. vm'l iitmlOJist -it - <k " r--y R.w'omrHeBAim 'Ik 

: fj^rg nir^ ^rUtirr-diirtceiraiiiniiitW^^ » 0 - iflcv!rt;Mtiirc:l fi^n i'UPSC and iheiipplfcinUn i? a|»PfV.lk 











iilffll SI 1 (I HMIlflii' iOlillilKi 


umikjfDuiMly, 


tL Maifflt mu mflvgd jjfrK'lMffKM h 'f - 




P ub l i c tn ce lui g. Ai$nflenv SMutatt Line Mtp <fLoi IQSiZjbrrevtw vfit ttniswf^sfUan <>ndMttCfbidtngx . Breta wtoreciasid. 

DitcusiKM look pines on ttHtffoet' ilwc wia a tymrum fdc a if" necdod, being ih«i thtre wttoonly 4 Board fMiribM* that -cotiM 

I in CRPOKtian to fire Dgiiotni Special Permit. Polar stated thru (ha Special 
i plan, ts approved. ttucuman took plaoew wbifaotoliftniSt 

.^tKUfliforfePflPBC. 

Ju Antiarfircd nt7:M|jo. iDAking Jt voting quorum for (ho Dipietro meeting 

Peter tnmnlly opened the meeting with a reminder that a Spretto ItormH has tlMn appnn ed iftcdudinj cemdinrins mhjcct to IMIHC 
timlihgt ittd a laodjetpi review being that the tacnlim <xf the Dipiuiro site i* hnglity iHilble Roirf Slfwfc. vtneynn.1 Und Stoning nnd 
Ertginwakng, updated (he Hoard on the MHC finding*, lie stated dut there ii no further survey pooled fur (be site, however, (|(tn the 
| . history Df (be cvtsvnl buitdtng OK (ho 3l», M HC nxxumneuijeil ilia! the Aquin.iUh WongiiiKHg lube be consulted priur to dRiiuf ilion. 
j Rieidhru; cooUKted Dpi tint Wastringlvrt, Ttibrt Historic Trcsowiiinu Officer of lire Tribe, mil $hc hiw expressed interest in pharos of 
j||l|||lpt|Jpterior of the current building: Rellilia wnt» write * letter. addressed to the PRPRC. explaining her merest. Reid wu* to lie 
(HI that teller and he ha* yet to receive auyilu.Tiy from Rrttira. Reid wiB be folliyvieg up- with ftenina Part Diked what die 
PBIH.C would newt fix a rouvlurinn. fteicl eeHiuned there would be two letters trcen tire Tribe one requesting photos of the building and 
n seennd letter oanfirnung (hut photo# f*Ht bron riwnvit With mv flintier dmuxsinn, lire Heard ctwtinued onto the review the 
tjflUndscspedesign. |jji|t| 1%|i’J 

,$ |1 lUll tjitllbitlif'L 'Mdhbi|ie design crsMtihani )n ilurker. prtmlnl live PR PRC with a draft of the ! un<l«M|x ik-sign fie die site. The 
(|rsii>i* iucluxlttl X-pirqKisCkl man tor tree i>i impii.gs in areas ilu: I (ulkei hod identified ns '■am we points and would pnAsrie screuniii# 
Juki filtenirip uf the sriu.liuv The <te»q;0 oho proposed mnfei srevy plwnliMgof native vi-gtutiixi suejhas beach plain, blueberry, 
bayboty and a ground Story palate cil” ywnil fiinfi. bnybefty and low I tool. hlweheiry, The d&ugr> idea ^ to crease full texture and 
Jny prpg of ouiuc itstlerial and to treat die site a* a nidi w plant liiiliital lliiikui fell tbnt IxTlIcImo* would be ibcbtst it*# to 
hf ompitotlnte (lie wealth element* sti* iiwlli dis pnoviifcd (lie shading ihe PJJIflRC b»s «4cd fi* Wittmr (lit N-propowd i rte gKreputRS. 
iiliW won W lit plumed vrifh iiiljfci vegixnlion li> creole a layering of nalievplnsts. The PDPRC csyucMvd eswv.-clirt ol 
viiKildliry dusiisK 'lit wbrn (nntoil l«o«c xueitMir.nl ro lukl tverprwn to aid a. sneenin- arid •! evelnping (in- bcelb-lxuip Deeansa Hk 

:i AiMtl^ri^ivw ||»e ttluiioonfslte sire agdlp. IWad on ceview\np she vaocaee painlphuhMi. a ImfEihy 
'nn it..» location of Ih* tliii»|ilit£ nfitne* -ind s»1v«»w mops were iwnfcd in set ocn the sirucliinj. 14111111 kepui 
dyrsujyriS lire hunil lli.nnt.lMx Tilled in to the level the jerade. lh.- bvini will »nJ in fui»im»h'to£ %nrul wvsmiu side of the ilnieliire: 

! " tlia( wilt mrikey Ux neife rtiiucfere lire mntenuls vull iniiiw HitiiMMtol cobtons of 

,^ lnlnfii: ;j||| PJ»iSp |fi HnMhi!nw!ilr.icturc w i II ft nod mil las i. i ludas b wusiderii.p 
t^:neit>r.wlitr:li Mwl^l ;(]^timlt)rnrTm ftoibmuaJc-donnc cA Ilv lindocape ind niH be m viable at uthrr 
:ilru>.iun!s yvinrkiwa will be cwHuiia and liowl Is**!? * nisdiOftsiny am i n ijl lw n-ns live to glare tod ivll.telxvn The siding materia) 

0iTldnMri<l»fflwiih->vill beoeenreiii grey bow.t Vwn \|iniiy im lr ° l I - ***®* 

; ' i: r; rind -a Ireihei >. £ mi -omn.l surtvomi- 

i| ii|j| ||i)iili|ji ii||||i • ' in, ° ,| "’ < " x| ^ ii ||B 
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Aquinnah Planning Board Plan 


Review Committee 


Meeting November 8,2017 
||embm Present: Peter Tempi 

I , k 

I fJ Bei h Wekha ^ Jim [Newman 

| p ||| lii pi III -ffi-'’Will 

[ 'QtoekPresent: Town Adminis _ _ _ 

Vernon Welch, Carla Cuch, Adriana Ignacio, Reid Silva, 
Wendy Swolinsky, Tim Burke, Micheal Stutz 

I Jjf Jl; ; I^ w - « Jil 

Meeting begun at 6:38 pm. 

l||!,j' : l)Ji t BP J $ J i 

Prior to opening the hearing, discussion was had on 
whether there was a quorum for the hearing. Berta and 
Jim N. were recused due to conflict. Discussion was had 

d t ' j L 1 lijl! ii I tii i 'i 'iji, ]||| ,| 

on whether Isaac was in conflict. Being that his hither is a 
lease holder of a Menemsha lease lot, the potential for 
Isaac having a direct financial gain in the decision was 
discussed. The PBPRC determined that even if Isaac did 
not sit for the hearing, there were 5 members to make 
|||| quorum. The PBPRC discussed whether a decision was 
be made #li!lijj|l||ll meeting. The interested 
|| parties in the application stated that they did not have an 
issue with Isaac sitting on the Committee for the hearing 
if he felt he did not have a conflict of interest. Ultimately, 
the Committee felt that because a decision most likely 
was not going to be made within one meeting, Isaac could 

jjjT 'j I; ' h j||jl : - M H Hl ill* 

sit. for the meeting and follow up with the State Ethics 
Committee to gel a final dteiermmation and H an issue is 

- lii/JljiLjkjLnrvi nti ihi' :it I Ik* 








































































































































































































































































*™ o[mk y in the same real estate office, 
but they do not make any financial benefit off each other ’ 
and are independent agents. 


mm A vlvt me committee ot another potential issue 

that could delay a decision being made. At the site visit, 
there was a question about the height restrictions in the 
i I Marine Commercial District, Town Council was not able 
f f to give an answer and is not clear yet if there is a height 
issue. If there is, the Committee could not address it 
tonight but could approve a special permit subject to an 
opinion from Council on height. In the Coastal District, 

I house height is determined from the base Hood elevation. 
In Menemsha, the flood elevation is measured at 12ft. 
However, the Committee found that Menemsha is exempt 
from the Coastal District bylaws. In addition, the bylaws 
state that if the structure is out in the open it cannot be 
higher than 18ft Reid informed the Committee that if 
height is measured from mean average grade then 
relocating the existing structure would not meet the height 
„ ijiii ridge height limit of 18ft unless the special permit 
;I | allowed up to 24ft, which the Committee can approve. 
Based on this finding, the Committee continued the 



PBPRC opened a hearing to act upon 4 request for Special 
I >^U| ; f r )m The Town il Aquinnoh of Boathouse Road 
Map Met 34 under sections 2.3,2.4-1, 10.-, 13.4- l ana 
,| s) 3 .vi;j of the Aquinnah Zoning Bylaw for the relocation 
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“A” to lot ^rr structure located on Lot 

%;z?~ sssss * 


issues that needed to be addressed: 

1 • Whether it is an allowable use to have more than one 
structure on the lot and in the proposed location 
where the structures are sited within the flood plain. 

Lj 

2, Whether the siting of the structure would meet the 
requirements for a special permit for structures 
located in the flood plain, rf 

3. Whether the structures meet the design guidelines, fit 
the character of the neighborhood and are otherwise 
appropriate. □ 

In addition, the Committee found that there could be 
potential issues concerning the historical nature of the 
pre-existing non-conforming structure on Lot A. Where 
there is no Historical Commission for the Town certain 
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Town. The Committee found that no oth<»r a* r 

,0 fc Am » CwSSStaST 
f “ "* p,op< ^ 1 pr *“ 

p™i!rfp P “«t'l''rira,e to? C ' m '-" n Tl « 

Lot A to Lot R anH o . * existing structure on 
I ot 2 2 , , 8 Cons,ruct a " identical structure on 

would h^'^ 6 W ! 8t W8S there ' [ ile new construction 
uld be designed based on the idea of two sister 

buildings in which the new construction would be of 

similar materials and dimensions to that of the pre- 

T Lot A - Thc Commi «<* found 

..MT* the Lot ,s Wlthln the Flood Plain and Velocity Zone 

a " d wou, d require a special permit for new construction 
where new construction is located landward of mean high 
tide, Jn addition, the Committee found that the current 
structure on Lot A is lower than the Flood Plain (the flood 
plain is 12 ft and the deck on Lot A is 53 ft), tf in moving 
the sti ucture to Lot B and was located above the Flood 
Plain, the structure would sit 4’ higher than the road. To 
||M proposed plan would he to reconstruct the 

||i||PeCk[ at an elevation of 7 which -would be 1 ’ lower than $/. 
the road. This led to a conversation on height restriction 
for the area. The Committee found that while the 
structure \s height is loW’ mid under the IS’ maximum in 
an open and highly visible area, if relocated to Lot 1J and 
placed in the Flood Plain at an elevation of? 1 , the ridge 
height of the structure would measure to be 233” above fjjj 
mean average grade. A Special Permit would need to be 
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PBPRCf* a ma ximum height of 24Mhe 

" d “» >«Z m“ SIheroLTteS\^I'„ S, 7““ re 

* 9 #* tte^bortood, i, „„„« S ' 

W | y j|| i U i* < ^ by > an d should be allowed as lent; as the 
height does not exceed 24> above grade. In addition, if the 
■ ni ee permitted the structure to go to 24’ Counsel’s 

opinion would not be needed. ’ S 
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Continuing the discussion on the Flood Plain and 
Velocity Zone, the Committee found that if the structure 
, We . re t0 b f, ^^cated from Lot A to Lot B. it would need 
to be mod, Led to meet Velocity Zone building codes, 
which would include breakaway walls. This led to the 
discussion of the historical value ofthc existing structure 
and if it was structurally sound lo be moved. In addition, 
a discussion was had on whether making major changes 
lo the structure and bringing it to code with 


. 

walfe would change the building from a 
Pfc*»l®iS ! # c,; Spe ctive '- KeM noted that the structure can 
move without being damaged and that the building would 
not undergo any demolition to be brought to code if 
moved to Lot B. Peter read Ihe following from the MVC 
policy tor DRI review concerning demolition “demolition 
of any structure that has been identified as having 
historical .sign if ounce by a local historic commission or 
architectural commission, by general plan ofthc Town, 


would 
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by the Massachusetts Historical Coinimssion, or listed 
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Places; or was constructed before January 1, 1900 - with 
MVC Concurrence.” Jo Ann read a portion of an article 

.from the Martha’s Vineyard Gazette dated April 17' h , 

I . 2014 stating that the “the 240sf shack was built around 

i and sits at the head of the harbor on Boathouse 

Road — it is the oldest Menemsha fishing shack, 
surviving the hurricane of 1938.” While Swolinsky stated 
that in her research she could only date the shack hack to 
the late 1920's. Although its age could not be determined, 
| and there was some evidence that it may be over 100 
years old, the Committee found that referral to MVC 
would not be required because even if the structure would 
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with breakaway walls) it would not be demolished, which 
is the MVC DRI trigger. 

||| 11 ii iff iff I Mi i Hi III 

The Committee found, based on all of the above, that the 
siting of a new structure on Lot B met the requirements 
;; , for siting a building in the Flood Plain and Velocity Zone 

listed in bylaw sections I0.2-2C 10.2-3 and 10.2-4. 

The Committee discussed the issue of use uitbin the 
Marine Commercial District. Reference was made to the 
Menemsha Lease Agreement between the Town of 
Aauinnah and Chi I mark. Ultimately, the Committee 
determined that the agreement was outside of their zoning 
purview and found that within the Marine Commerce! 
District, the addition of a second structure, o. even mote. 
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rtr . -j . , vt ww wsirici wnicms to 

Commitlf f® 7u C ° me t0 T ° Wn reSidents - The 

| are ^e n , ze d as one lot and there is no limit on density 
in the Marine Commercial District, except when an 

^nnor^i IS ' equestin 8 for lh ^ total footprint to exceed 
7 . , - Tlle Committee iound that the structure on Lot 

A, including decks, is 578sf and that if the existing 
structure were to be relocated to Lot B the footprint of 
that Lot would increase to 529sf including l97sfof deck 
and 64st of ramp. The new structure built on Lot A would 
replace the same footprint (578sf) that was there and 
therefore, the 2,000sf restriction would not apply to this 
application. 

In reviewing the siting and setbacks of the plan, the 
Committee determined that relocating the existing 
structure to Lot B„ it would be sited equally distant from 
the lease lot lines and there would be sufficient space 
between the road and the structure so that it wouldn’t 
obstruct the flow of traffic. Although the relocated 
structure on Lot B and the new structure on Lot A would 
be sited within 30’ of the property line and within 40' of 


the Committee would be able to grant a Special Permit if 
i lie sitting is in harmony with the goals of the bylaws. The 
Committee found that the sitting is consistent with 
setbacks in, and the character of, the neighborhood and 
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Town and should be allowed. 
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|ii|i| ! Tie Committee opened the meeting to the public and took 
111 questions from the floor. Tim Burke, Swolinsky’s 

attorney, questioned the length of time to acquire permits 
from ConCom, State Committees and the Army Corp of 
1: Engineers. Reid stated that the licensure could take up to 
a year and the whole process, if permits are in order 
within the next three months, could take up to a year and 
a half before beginning construction. Burke then asked 
what was to prevent the Town of Chilmark from negating 
the decision made by the PBPRC. The Committee 
informed everyone that Chilmark officials and abutters 
were notified of the hearing and that there is a 20- day 
appeal period which begins when the permit is filed with 

I the Town Clerk. 

is 

There was further discussion concerning the height and 
calculation of the mean average grade and how the mean 
average grade was calculated. There was discussion 
!||, concerning whether an archeological survey had been 
conducted. Reid slated that a project notification form had 
not been tiled with MHC but that one could be. The 
Committee noted that every project that disturbs the 
ground by way of excavation requires a relerral to MHC. 
Reid informed the Committee that grade beam would be 
on the inside of the shore and on Town land, where on (he 


llllllllBfefsM 

i iiiiisin 


yii'in 






B 9 HHV 


#J 






















































































U S ate tit W0Uld be driVen - HoWever ’ the side 

watr Th r CaUSC U lS ' and be,0W mean md 
Tn^'i ^ C °T! ttee fe,t * hat the ar 6 ument that it is not 
f i( W0U,d ^ ^'Cient enough to not require a 
survey because the land is not within their jurisdiction. 

Sarah, the Conservation Commission appointee to the 
rBPRC, expressed concerns with moving the structure 
Rom Lot A to Lot B and re-building on Lot A and the 
impact it would have. She further discussed how moving 
the structure over and building a new structure on the 
same site where a structure already exists seems more 
complicated than just building a new structure on Lot B 
and leaving the pre- existing structure on Lot A. In 
addition, she voiced her concerns regarding the 
disturbance to the resource area if the structure on Lot A 
were to be relocated. However, the Chair noted that her 
concern of disturbance was not within the PBPRC 
purview and more within ConCom’s jurisdiction. 

Discussion took place on the advertisement and the 
application, Peter read the application lor the record, 
■i'iif'a diicitssion and review of the application and 
advertisement, the (’ommilice fell that the application had 
conflicting language. While (he ad did not read “to 
reconstruct or construct a new building on Lot B*\ which 
is what the applicant was requesting, the Committee did 
not deem it significant enough change for re- 
□dvertiscmeni. In addition, the Committee found that theffi 
Ilillfeauestinti to relocate the structure on 
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Lot A and not the deck or pilings on the Lot. Sarah made 

^on o approx the building of a new structure on 
Lease 4»t B. The motion was not seconded. 


JP iss»^ of Whether Isaac had a conflict of issue was 
iscussed again along with how to make a logical 
decision on the application before the Committee. Berta 
Welch stood and stated she felt that there was much 
ambiguity with Isaac sitting 
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throughout the hearing while adding his opinions, when 
normally if there are any feelings of conflict of interest 
for a member in a hearing, the Committee asks that 
member to recuse themselves and not try to sway the 
Committee in any way. Isaac recused himself. 

After further discussion on the historical nature of the 
structure and the DCPC guidelines and strong opinions 
voiced from Committee members on what the least 
impact on the site would be, the PBPRC could not reach 
an agreement on the risks and wisdom of relocating and 
significantly modifying the existing shack given its 
historical significance, so the applicant requested to 
amend the application such that the existing structure 
would remain on Lot A and that an identical new 
structure be constructed on Lot B. Peter entertained a 
motion to approve the plans presented showing two 
buildings on the Lot wifh the condition that the structure 
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on that lot ^ong with all the 


pilings and deck and a new building of the 


same size be 




V ,V . IS- vu B conditioned upon the 

|M§- object to the orders and conditions set by the 
Conservation Commission, subject to all State approvals 
and approval from the Army Corp. of Engineers, the 
height of the new structure on Lease Lot A is not to 
exceed 24 t footprint and visual appearance of the new 
structure shall be identical to the existing structure on 
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Lease Lot A, all trim must be of natural materials and/or 
neutral colors, no white paint, all exterior lighting will 
CO I Uit ly With,-the Tow'n’s Exterior Lighting Bylaw, no 
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of architectural drawings/elevations of the new structure. 
Motion was moved by Sarah and seconded by Jim M. 

The PBPRC voted 5-0. The motion passed. A 


Special Permit for the following was granted: special 
permit for the height over 18’ in an open and highly 
visible area, not to exceed 24% special permit for the 


construction of a new structure on a municipal lot with a 
setback of 16.4’ from the property line and 14,9’ from the 
centerline of a road, special permit for the siting of the 
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structure on the lot, and a special permit for construction 
and siting of a new structure on the Flood Plain and in a 
Velocity Zone (Flood Plain Permit), 














Meeting adjourned at 9:26 pm. 
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Respectfully submitted, i Sophia Welch Board 

Administrative Assistant 

WmmmMMwmMimMiMMmkiiMikidihr 




.ill I III „i 1 HI 


W " frU 

f$li§|Hs$ii Kill lli’i 


If ■I mh ■ iil ji 

idilbi kiiyi II I a Ijil all 


■; 

muimMmmm 




mUBMifi i I ii ! it mi ' , f 

i I; ■ il'lrf#II ii i ji % i ii 1 Rm 
i 11 .!':i |! '!% ^i’i 1 

' ? if r m 


■ ml! f - : H 5 **jj* • 



































